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1 Abstract
Article 35 of the Constitution of Kenya, 2010 states that every citizen has the right of access to information held by the State or by any other person which is required for the exercise or protection of any right or fundamental freedom. It also states that every citizen has the right to the correction or deletion of untrue or misleading information about him or her. The same constitution also states that the State shall publish and publicise any important information affecting the nation. 
In its efforts to safeguard the above constitutional rights of the citizens, the Government of Kenya and other stakeholders are in the process of enacting the freedom of information legislation in Kenya. Currently, a draft bill, Access to Information Bill 2013, is ready to be tabled before Parliament for debate. 
A casual perusal of the proposed law reveals several gaps in its content and implementation framework. Similarly, the draft has several contradictions which need to be addressed before it can be enacted into law. This paper seeks to analyse the key information freedoms in the proposed law; compare and contrast the bill with existing laws in Africa; critique the proposed implementation framework; analyse the role of information professionals in the implementation of the proposed law; and propose ways of improving the bill and its implementation.
Data for this paper was collected through a content analysis of the published Kenya’s Access to Information Bill, 2013; Uganda’s Access to Information Act, 2005; and South Africa’s Promotion of Access to Information Act, 2000. The results of the study may be used to improve the content of Kenya’s Access to Information Bill 2013 and its implementation framework. The findings may also be used to develop appropriate information rights policies and other associated legislation to effectively increase the access to information in Kenya and beyond. The findings may also be used to develop relevant theories on information rights and access.
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3 Introduction
We live in an information society which thrives on increased availability, access, use and dissemination of relevant information to members of the society (Birkinshaw, 2010). Furthermore, information has been accepted as an important factor of socio-economic production. Therefore restricting access to information constraints people’s ability to live and make a living meaningfully (Banisar, 2006). Similarly people’s ability to perform their civic duties is pegged on the effective access and use of relevant information about democratic processes. Thus the right to freedom of expression and freedom of information is widely held as the basic foundation upon which a functional democracy is anchored.  Favourable access to information is a condition for the realisation of an effective engagement by people in public governance and in debates on issues of public interest. Access to information enables the citizens to understand the activities of public institutions and facilitates them to hold them accountable for any malpractices. According to Article 19, an organisation which defends the right to freedom of information, the right is also important for the protection of other human rights since it helps to reveal human rights violations. Jorgensen (2006) also asserts that the right to information is an integral part of all other human rights which are universal, indivisible, interrelated and interdependent.
The right to freedom of information is recognised internationally as a basic human right. Indeed it is anchored on the Universal Declaration of Human Rights (UDHR), adopted in 1948, which enshrines the right to access information held by or under the control of a public body. This right is captured in UDHR’s Article 19, which states: everyone has the right to freedom of opinion and expression; this right includes the right to hold opinions without interference and to seek, receive and impart information and ideas through any media and regardless of frontiers. Article 19 (2012) explains that while the UDHR is not directly binding on States, parts of it, including Article 19, are widely regarded as having acquired legal force as customary international law. Similarly, Article 19 of the International Covenant on Civil and Political Rights (ICCPR) enshrines the same right in terms similar to the UDHR. The organisation further explains that both Article 19 of the UDHR and Article 19 of the ICCPR have been interpreted as imposing an obligation on States to enact freedom of information laws (Article 19, 2012). 
Kenya is a party to both the UDHR and the ICCPR. As a State Party to the African Union, the country is also bound by the freedom of information obligations imposed by the African Charter on Human and Peoples’ Rights (the Charter), and the Declaration of Principles on Freedom of Expression in Africa (the Declaration). The former is a legally binding treaty to which Kenya is a State party. The latter is an interpretative declaration on the content of the freedom of expression guarantee contained in the Charter, adopted by the African Commission on Human and Peoples’ Rights (Smith, 2001; Article 19, 2012). Article 9 of the Charter states that 1) every individual shall have the right to receive information; and 2) every individual shall have the right to express and disseminate his opinions within the law. Further Principle IV of the declaration states that 1) public bodies hold information not for themselves but as custodians of the public good and everyone has a right to access this information, subject only to clearly defined rules established by law; 2) the right to information shall be guaranteed by law; and 3) everyone has the right to access and update or otherwise correct their personal information, whether it is held by public or by private bodies.
The Commonwealth, of which Kenya is a member, has also recognised the fundamental importance of freedom of information on a number of occasions. As far back as 1980, the Commonwealth Law Ministers declared in the Barbados Communiqué that public participation in the democratic and governmental process was at its most meaningful level when citizens had adequate access to official information. Most recently, in September 2011, the Pan-African Conference on Access to Information adopted the African Platform on Access to Information (APAI), a regional declaration indicating support for the right to information principles, drafted by nine African groups working on freedom of expression, access to information and the media, including Article 19. The APAI elaborates on the right to freedom of information, and sets out minimum standards for access to information at a national level. This landmark regional declaration declares that the right to know is vital for good governance and is a fundamental human right (Jorgensen, 2006; Article 19, 2012).
The process of developing a dedicated law on the right to freedom of information in Kenya has been ongoing for almost a decade. The Government of Kenya, through the Ministry of Information and Communication, released the first draft of the Freedom of Information bill in 2005 in its official web site. It is not clear what happened to the bill but it is obvious it was not enacted into law. This prompted the then Member of Parliament for Kisumu Rural Professor Peter Anyang Nyongo to propose another bill in 2007 as a private member’s bill which was developed with the technical support of the International Commission of Jurists (ICJ), the Kenyan Chapter. This bill too did not see the light of day. In 2008, the Government again drafted the Freedom of Information Bill, 2008 but failed to introduce it in Parliament. In August 2010, Kenya promulgated a new constitution which has a robust bill of rights of which the right to information is one. The promulgation of the new constitution proposed a new impetus to the campaign for the enactment of freedom of information legislation. The Freedom of Information Bill, 2012 was thereafter developed by the Ministry of Information and Communication as a means of realising the right to information. The bill was later revised by the Attorney General who released it as the Access to Information Bill, 2013. Although this latest draft of the bill is ready for debate in Parliament, it had not been tabled by the time this paper was written. There was no indication of when the bill may be tabled in Parliament for debate by the time of writing this paper.
4 Methodology
Various stakeholders are currently subtly discussing the proposed bill. In fact, many of them are still engrossed with the Freedom of Information Bill, 2012 and are oblivious of the fact that a new, and remarkably different, Access to Information Bill, 2013 has been drafted and is being considered for discussion in Parliament. Furthermore, most of the discussions are currently being conducted in the perspectives of media practitioners, civil society, human rights activists and lawyers. Very little seems to come from the information professionals. This paper seeks to reignite interest in the bill and enhance its visibility from the information professionals’ perspective. Besides, it analyses the key information freedoms in the proposed laws; compare and contrast it with existing laws in Africa; critique the proposed implementation framework; analyse the role of information professionals in the implementation of the proposed law; and propose ways of improving the bill and its implementation.
This study was designed as an exploratory survey. Data for this paper was collected through a content analysis of the published Kenya’s Access to Information Bill, 2013; Uganda’s Access to Information Act, 2005; and South Africa’s Promotion of Access to Information Act, 2000.
5 Findings and discussions
The findings of the study are presented and discussed hereunder:
5.1 Major provisions
The three legislations are quite similar in several respects. Indeed the degree of similarity is so great that one would be tempted to believe that they were developed from the same template; sections are exact replicas of each other. Besides these direct similarities, all the legislations are also founded on national constitutional provisions securing the right to access to information as a basic human right enshrined in the bill of rights. In Kenya, Article 35 of the 2010 constitution recognises the right to information as a basic human right. In South Africa, a similar provision is made in section 32 of the national constitution while in Uganda it is underpinned by section 41.
Apart for facilitating compliance with their respective constitutions, all the three freedom of information legislations also seek to meet similar objectives which include to: 1) promote efficient, effective, transparent and accountable government; 2) empower the citizens to participate effectively in evaluating government decisions and activities; 3) provide a framework to facilitate access to information held by public and private institutions; 4) provide protection of persons who disclose information in the interest of the public in good faith; and 5) provide a framework to facilitate public education on the right to access information.
While South Africa and Kenya give the citizens a right to information held by the public and private institutions, Uganda only gives that right to information held by public institutions only. All the three legislations also give the citizens and other entities the right to correct, update or annotate any personal information held by any institution which is out of date, inaccurate or incomplete. Further, the three legislations also protect persons who disclose information in public interest. Such disclosures may be related to a breach of the law including a violation of human rights; mismanagement of public funds; conflicts of interest; corruption; abuse of public office; and threats posed to public health, safety and the environment.
The pieces of legislation have more or less similar exemptions. Key among these are records of the cabinet and its committees as well records of legal proceedings before the conclusion of the cases. Also restricted is information whose disclosure is likely to undermine national security; impede the due process of law or endanger the life of any person; involve the unwarranted invasion of the privacy of persons other than the applicants; infringe on the commercial interests of another entity; hinder the government from managing the economy of the country; and infringe on professional privilege. Such exempted information may include military strategy; information on foreign governments which has implication on national security; intelligence activities; information on foreign relations; information on scientific, technological or economic matters relating to national security; and vulnerabilities or capabilities of systems, installations, infrastructure, projects, plans or protection services relating to national security. The South African legislation explicitly restricts access to the records of the South African Revenue Service. In spite of the restrictions, a public or private body may be required to disclose information where the public interest outweighs the protected interests. 
5.2 Implementation framework
While the South African and Kenyan legislations gives oversight over and enforcement of the information rights to commissions, Uganda gives these roles to a minister designated by the President to perform this function. In Kenya the oversight role is bestowed on the Commission on Administrative Justice. South Africa, on the hand, gives this function to the Human Rights Commission. Nonetheless, cabinet ministers still play a significant part in all the three pieces of legislation. In Uganda, the designated minister controls the full implementation of the law. For instance, s/he also has the power to select which sections of the law to implement and which ones to suspend. In South Africa the minister has the powers to set fees for the access of information as well as exempt public or private bodies from complying to the provisions of the act.
All the pieces of legislation prescribe procedures of accessing information from public and private institutions. Basically, an interested party is expected to request for information in writing by filling a prescribed form. Kenyan and South African legislations allow the requesters to state their preferred language(s). The Ugandan law does not make an explicit provision for the inclusion of multiple languages. Nonetheless, the three legislations make provisions for the assistance of persons who are either illiterate or disabled. All the legislations also indicate that the decision to grant or deny information should not be based on a review of the intended use of the requested information. The designated information officers under the legislations are expected to proactively publish information in their custody to make the potential users aware of the existence of the same.
The legislations also stipulate timelines for responding to the information requests but there are major variances in the length of the periods. For instance, while Kenya gives an average turn-around time of five days, Uganda gives 21 days while South Africa gives 30 days. The information officers are expected to ensure that their institutions organise information in such a way that makes it easy to access. Once a request has been received the information officer is expected to review it and grant, deny, transfer or defer it. In all the cases the requesters are supposed to be advised accordingly. Although the information seekers are encouraged to be as explicit as possible in stating their needs, the legislations state that no request should be turned down solely for non-compliance to the procedures applied in making the request.
The general principle of the legislations is that the access to information should be given free of charge. The only fees anticipated would result from the costs of reproduction. Whilst the South African and Kenyan laws state that the fees are prescribed beforehand by the designated minister, the Ugandan one is silent on how the fees is determined. Evidently, this may be open to abuse as the concerned institutions may charge arbitrary fees and in the process defeat the core objectives of the legislation.
The information seekers have the options of appealing against the decisions of the institutions regarding providing access to the information being sought. The Kenyan and South African laws provide for internal appeals before moving to the courts if no resolution is arrived at. The Ugandan one on the other hand is not clear about internal appeal options and processes. Instead, it states that the information seekers can take their appeals first to the Chief Magistrate’s courts and, if need be, to the High Court thereafter. The appeal process is also not integrated in the law but there is a provision for it to be developed by a Rules Committee.
The laws stipulate that the concerned information officers should provide annual reports on the requests received, granted or denied. In Uganda, these reports should be channelled to the Parliament through the respective ministers. In the South African and Kenyan legislations the reports should be submitted to the Human Rights Commission and Commission on Administrative Justice respectively which in turn submit the reports to Parliament. In the Kenyan scenario, it seems that the commission submits the reports through the designated minister (cabinet secretary). In fact section 28(3) seems to give the cabinet secretary room to make comments on the report. These provisions, if left unchecked, are likely to compromise the independence of the commission.
5.3 Role of information professionals
Information professionals are not recognised by all the three legislations analysed. All the three identify chief executives of the concerned institutions as the designated information officers. While the Kenyan and South African legislations propose that the designated information officers may delegate this role to deputy information officers or any other persons, the Ugandan legislation is silent on this issue. Therefore, it is clear that information professionals working as librarians, records managers, information technologists, journalists, knowledge managers or publishers are ignored by the legislations. In fact, it seems that there was a deliberate effort to bar information professionals from taking any direct role in the implementation of the bill. This is exemplified, for instance, by the fact that amendments have been proposed to the few existing information professional acts such as the Public Archives and Documentation Service Act as well as the Records Disposal Act to remove the Chief Archivist and give these roles to the Commission on Administrative Justice.
This exclusion is illogical because the realisation of the access to information rights depends on the effective collection or creation, organisation, storage and dissemination of information which are functions performed by information professionals. Indeed, Article 19 (2012) asserts that the exercise of the right to freedom of information is dependent on the creation and maintenance of public records and therefore indirectly contributes to government efficiency. It is necessary to revisit the legislations and make explicit provisions for clear professional roles of the information practitioners.
It is not clear why information professionals, in the Kenyan case, seem to have been excluded from playing any visible or pivotal role in the implementation of the proposed bill. Nonetheless it is possible that the information professionals have been inactive and have not participated meaningfully in the development of the bill. It is also possible that information professionals have been indifferent to the bill and have not expressed any interest in it. The exclusion may also have been as a result of the perception that information professionals are mere support staff who do not have the capacity to make any credible contributions on important matters relating to information access. This scenario may have also arisen from the general disdain of information professionals as being irrelevant in the current information landscape characterised by disintermediation and self-service. Whatever the case is information professionals in Kenya ought to take assertive steps to redeem the situation before the matters become more complex. Some of the steps they may take include giving their comments on the draft bill, preferably through the Kenya Library Association (KLA), and other organised professional units. The professionals should also explore opportunities to be visible in discussing and contributing to issues of national interest. They should break the misperception of dullness and indifference over issues of national importance. Another approach may be to build alliances and networks with likeminded institutions to advocate the interests and safeguard the stakes of the profession in the bill and its implementation. Such networks can organise dialogues with policy makers and influence their perception of the profession. The networks may also conduct civic education campaigns to sensitise the professionals of their rights and obligations under the proposed bill.
5.4 Challenges
The Kenyan bill, as proposed, is likely to face many challenges in its implementation. One of its greatest challenges is the dilemma of whether it is actually possible to offer freedom of access to information as envisaged by the bill. One of the factors which may hamper the realisation of the bill is the feeling that it is too ambitious. Another factor compounding this view is the lack of adequate technical and institutional capacity to roll it out. The fact that it has been a decade since the drafting of the bill was initiated and that there is no remarkable progress so far is also an issue of concern and doubt. This scenario could be a pointer to greater issues which may include a lack of political goodwill to implement the bill. This view is supported by sceptics who opine that the bill was being pushed by the West and that the local politicians have no interest in facilitating its realisation. Another likely major challenge to the realisation of the bill is the lack of adequate resources to facilitate its operationalisation.
Whatever the case is, the fact the bill remains in the national agenda is an indication of some degree of interest in it. The stakeholders can redeem it by engaging the policy makers and implementers effectively to appreciate its potential for national development. The stakeholders should also mobilise resources to supplement the available government input to support the implementation of the bill. Regardless of how long it takes, the stakeholders, especially information professionals, should remain optimistic and seek opportunities to aid its realisation.
6 Conclusion
That the Access of Information Bill, 2013 has come a long way is not in doubt. In spite of the delays in its development and the likely challenges lurking on its path, the need for the legislation is still strong. The stakeholders should amass all the efforts and resources necessary to move it to the next level. For instance, they should participate in the review of its content, propose best practices in implementing it and engage the policy makers to partner with them to ensure the realisation of the bill. 
To the information professionals, this is the time to seize the opportunity to make a difference. Instead of focusing of past failure, there is still greater opportunity to make your voices heard. In that regard we challenge our professional association to provide the missing leadership in mainstreaming the views and interests of our profession in the draft bill. In the pursuit of this goal, we must build bridges within and without. We must invest our time and resources individually and corporately to ensure that the law that will be enacted safeguards the fundamental tenets of our profession. In the spirit of Ranganathan’s golden rules, we must ensure that every Kenyan gets access to his/her “book” and that every “book” finds its “reader” in the most cost-effective, convenient, comfortable and rewarding manner. There is no time to pass the buck. The ball is squarely in our court.
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